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Re: Matgaret l{unt Hitl Btidge -
B-1 Visa Revocations of the Cimolai and COS.h'IE petsonnel, and
Urgent Request for fntersention

Dear lnterestcd Parties:

I received t'*ro f)ecember24,2A09 emails scnt bv N{r. Jeffrey Gorsh' of the Visa Office, U.S.
[)cpatturent of State f'State" or "[)OS'), confirming that, dasprte rhe substantial additioual evidence of
B-1 visa efuibility we subnritted on f)ecember 19, Sate has refused to rescind or u.ithdraw its decision
to tevoke the visas of the Cimolai and COS.ME personnel. Quoted immedrately bdour is State's
decision as couununicated b,l. Mr. Corsky:

The visas for the aliens rvho had retutned to h{rlan s'er€ revoked there. The visas for thc aliens
still in the US were revoked by the Deputy Secreta4.- of State for Visa Services effective upon
the aliens firct leaving the United States. Thc decision to tevoke the visas uras revierr,'ed
and approved by the il{anaging Ditector of the Visa ()ffice and the Office Director for rhe
Office of Lrgislation, Regirlation.s and Advisory Assistance. fBotding added.]

If you rvish f<rt this decision to be revicw-ed the basis for dorng this rvoul<l be for the aliens to
rnake application for e new visa. At that point they rvould havc an opportrnity ro anempt ro
demorrstrate why they are eligible to come orr B-1 sterus. . . . Certjficates of revocation arc
protected under flmrnigtation and Nationahqr Act $ 222(q]"and cannot be released" but in any
case these are standard formats without any usefi:I info.

As explained belorv, I belier"e that State's actions are not supported by the facts, not responsive to our
reque'st, and are arbitrary atd conuarv to law. It r.s cspccially troubling that DOS did not ptevrously
inform us rJrat the tevocations rvould onl1, take effect when the B-1 personncl lcave the United States.
This apparently frleans that the four individuals who have not depertcd possess still-valid and
unrevoked B-1 visas and may continue to tender services c.rn the brifue project. It also mcans that, had
the others been properly infomred of State's acticrn, they might well have decided to refrain from
trareling outsidc the I-I.S., and thus re'ould not har.e been ptevented from engagng in I3-1 sen'iccs <>n

thc Margarct Hunt t{ill Bddge project.

Here are the reasons that Stete's actions are legallv flnproper:

' State acted unilaterally and prcmatrrely in revoking thc visas anrJ thereby reversrng thc decrsion
of the LI-S. Consular Officet in Mrlan who corrcctly detemrrned, based on the er.'idence
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Interested Parties
December 28,2009

ATTORNEYS

submrtted with 16 rndivrdual visa apphcations and apphcable lew, that evach nonimmigrant
applicant qualified for the B-1 visa under the subcategory available to corrmetcial or indusaial
workers cngaging in aftcr- salcs installation sc:rvices. See 9 Foreign Affairs lr{anual ("FAN{')
41.31Note 10.1,22 CFR $ 41.31ft) and 8 CFR $ 211.2&Xs),

r State's ects of visa tevocation are clitectly contrary to the dccisions of trvo immigrauon agencies
within the Department of Homeland Secuflty ("DHS') - U.S. Customs & Border Ptotection

f'CBP') rvhrch admitted the 16 norummigants as B-1 enuants, and U.S. Ciuzenship and
Immigtation Serrrices ("t,tSCIS") which on at least five separate occasions extended the
nonimmigrant stahls as B-1 .on16g1ciol or industrial workers engaging in aftcr-sales installation
sen'ices.

' By overriding the actions of nvo of DFIS's irnmigration agencies, Statc acted in vrolation of $
428 of the Homeland Security Act of ?AA?,P.L. 107-296, which, with ccrtain exceptions not
relevant to the pt€sent matter, vests the Secretaty af DHS "exclusively rvith all authorities to . . ,

administer- . . and enforce the provisions of - . . [th" knmigration and Nationality Act (INA')J,
and of di other immigration and netionality lews, relating to t}e functions of corrsular officers
of the Lnircd Statcs in cooncction with the gpanting ot tefusal of visas."

. State prorided no specific factual iustification for its assettion that the B-1 nonimmigrans were
er:gaged in building or consmrction work, when dl of the evidence detnonstratcd that the
installation of pre-assembled specialty steel equipment, macle to precise contractual
qpecifications, usi4g expcrtly uaioed stecl technicians who applv ptopdetary- knorvledge of
Cirnolai, thc seller, approvcd by the State of Texas in Ihly at the point of pteassembly and
disassembly before shipment, falls squately rvithin rhe permitted scope of B-1 afcer sales service
activities and is not prohibited construction work.

' State violated procedural due process when it dedined to rcscind tJre visa revocations oespite
the fotegoing evidence, declined to infonn the B-1 nonimmigrants, Cimolai ot Cimolai's legpl
counsel that the revocations would only take effect upofl the individuals' departure from the
United Stetes and declined to provide a cop)' of thc risa tevocation docurnents to Jegal counscl.

Given that DHS holds exclusipe authoriry over the clctcrmirrauon of B-1 visa eligibrlitl-, I believe efforts
should bc madc by ,vou and othcr interested parhes to reach out to the U.S. Senators end the tvlernbers

of thc House of Rcprcsentatives from Texas to ask for theit immediate interyention in:

(1) causing DOS to rescind the visa tevocations, and/or

(2) causing DHS to rescind the visa revocation$ or otherrrise allow the affected foreign
specialists to cnter and wotk in the United States fcrr ptrqposes of rendedng instalhtion
scrvices (e.g., by instructing the U.S. Consular Officer in Milan to expeditiously issuc new
B-1 visas ot by exercising DHS's patole authority to allorw adrnission into this country and

its authodty to grant employment authoizarion [o these indir,{duals).

You should also know that lr{r. Gorsky suggested that Cimolai submit ncrv B-1 visa applications to the
U.S. Consulate in Nfilan or that Cimolai pursue H-28 visa applications fot its specralist persorrnel.
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Neither of these approaches is likely to bc succcssful within the drne constraines of the bridge project
end, - m my view - neither is an approptiate or practical substitute for the eftbrt sugp;ested above to
rescind the B-l uisa applications or obtain DHS cooperadon in instucting the tl.S. Consular Officer to
issue B-1 r'isas or granting the specialists parole into the U.S. and employment authotization.

The B-l r"isa applications are likely to requite the U.S. Consular Otficcr in il'ftIan to seek an Advisory
Opinion from the DOS \risa Office, as requited in a May 24,2001 cat:lc issucd by State. I quote the
rclcvant scction of the cable below:

U NCLASSI FI ED TBI,EGRAM
Mav 24,2007
To: ALL DIPLOh'IATIC r\ND CONSUL'{R PC).STS - ROUTINE
Origiu VO
From: SECSTATE ITASHDC (STATE 92023 - ROUTINL'r)
TAGS: CVIS, CMGT
Captions: VISAS
Subfecc B-1 VISAS AND BUILDING/CONSTRUCTION !6'ORK
Ref: 9 F:\lvf (22 CFR) 41.31(B)

(r. CASES WHICH SHALL BE SUBMITTED FORAILSORY
OPINIONS $HALL INCLUDE, BUT NO'T BE LIMI'I'ED -I'O, A TY
CASE WHERE THE STATE DEPARTMENT OFFICIAL
BELIEVES TFIAT THE ALIEN IS APPLYING FOR A B-1 YISA
TO ENGAGE IN:
A. TFIE INSTALII'TION, IvIAINTENANCE, AND REPAIR OF:
UTILITY SERVICES, ANY PART OF T}IE FABRIC OF ANY
BUII,I)ING OR STRUCTURE, AND INSTALI.ATION OF
NTACHINERY OR EQUIPMENT TO BE AN TNTEGRAL PART OF
A 13UILDING OR STRUCTURE [Bolding Added.]

Given this cable. it is lik"ly that the issuc of whether or not to grant new B-1 visas will rest ooce again

ivirh the DOS Visa Office. Thus, I bclieve it is untkely in light of the Visa Office's recent ections that
the vtsa applicants rvould get e fair heanng and that the visas w-ould be promptly issued. In addition, a

principie known as "consular nonteview'abilitd' - rvhich has cau.sed the fedetal courts to refrain tlom
overhrrning visa rcfusals of ct>nsular officials - u,'ould deprive Cimolai and the foreign specialists trorn
their day in court should that prove necessa{y to secure their legal rights.

For different reasons, the H-zll visa categ<.rry is not a viable altemative suategv. Thc H-28 visa

recluires acuon by three federal agencies: the U.S. Department of Labor (DOL), USCIS and the U.S.

Consular Officer in lr{ilan. The H-28 visa procedure also reguires a mandatory waitiag period to
recruit tbr any qualified U.S. wotkcrs, evco though, es rtr'e know, the skills necessary are proprietar!'to
Cimolai and can onlv be gaincd in laly. 'Ihe waiting period rvould delay the project by several w'eeks

and possibly lead to expensive cost ovefrun$. Moreovet, if DOI.'$,cre t<> challcnge the job
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Interested Parties
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requirementsr as is ltkelv, an audit would follow and thereby delay the ptoiect still further for a
ptolonged pedod.

If this wete not sufficient cause for concern, another provision of law rflop's only citizens of cerain
designated couriuies (not including Italy ot Slovakia) to entet the U.S. as H-2B nonimmigrants.
According to the US(,IS's H-28 page on its rwr'*'.uscis.{Frv website (more conveniendy accessible at

hctp;l/-tinyu.ttsqm/+Sgob74, the designated countries are Argcntina, Australia, Belize, Rrrzil,,Bulgaria,
Canada, Chile, Costa Rica, Dominican Republic, El Sah'ador, Guaternala, Honduras, Indonesia,
Istael,Janraica, Jupxt, Mexico, Moldova, Ne*- Zealand,Petrr, Philipprnes, Poland, Ronrania, South
Aftrca, South Korea,'furkey, Ukraire and the United l(ingdom. See also, 8 CFRS. 2l4.2Qi(5)G)F)0)0.

Since Cimolai's foreign specialists are citizens of [taly or Slovakia, they are barred frorn receiving H-28
r.isas unless a special dctermination is made by the Sccrctary of DHS "in his sole and unrcviewable
discretion" that it is "in the U.S. intere$t" for an H 28 yise tc.r be issued to foreign citizens not on the
apptoved list bascd on the following facmm provided in I CFR 5.214.2(rX5)00( 1 )( ii ):

I)etemrination of such a U.S. interest will take into account factots, including
but not limrted to:

(A ) Evidence froro, the petitioner detnonsuating that a worker with the
rc<luircd skills is not availablc cithc ftom among U.S. workers or from arnong
forcign wotkets from a country crutcndy on the list desctibed in patagaph
(hXsXt(F)( 1 Xi ) of this section;

( B ) Evidence thet thc beneficiary has been admitted to the l.Jnitcd States
previouslv in H-2;\ stah$;

( C ) The potential for abuse, fraucl, or other harm to the integpity of the H-zA
visa progtam through the potential admission of a benefictary from a country
not ctrrendy on the list; and

( D ) Such other factors es fiury serrre the U.S. interest.

.r\s yes can $ee, uncler Itan (A), Cirnolaiu,ould be required to provc not only that no U.S. workers are
available but also to satis$ the n:ore difficnlt butden of proof that no w-orkers v'ith the tequked skill5
can be found in Argentina, Australi4Belize,BnztJ,Bulgaria, Canada, Chile, Costa Rica, Dominican
Republic, El Sabuador, Guatetnala, Hondr:ras, Indonesia, Ismef Janraica,_J2pffi, Ivlexico, Moldova, New
Zerlar'd, Penr, Philipprnes, Poland, Romania, South Africa, South Korea" Trxke-ri, Ukraine and the
United Kingdom. The otlrer required facton - ltcms p) thtough (d) - are also quite difficult and tifte
consuming.

Given these requirements, while Cimolei could attempt to obtain H-28 r"ise pedrion epproval and
issuance of H-2B visas if it had the luxury- of time, it is likely ttrat this effort v-ould take at least two to
three inonths to eccomplish. h{y undetstanding is that the profect cannot tolcratc such a delay.
'fherefore, I ask, as noted above, that efforts be rnade by you and other interested partics to reach out

4
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to the U.S. Senators and thc Itlcmbcrs of t}e House of Representatives ftorn Texas to ask for theu
immcdiate inten'ention in:

(1) causing DOS to rescind the uisa revocations, and/or

(2) causing DHS to rescind. rhe visa revocation$ or othcn*"ise allorv the affectecl foteign
specialists to enter and w-ork in the United States fot purposes of rendedng installation
sen'ices (r.g,, by instrucdng the U.S. Consular Officer rn lv{rlan to expeditiously is$ue neq'
B-1 visas or by exercising DHS's parole authority to allow admission into this countr.r'and
its authotitv to grant employrnent authorization to these individuals).

Please recognize that time is of the e.sscncc bccause the visa rcvocations have intetrupted the rendrtion
of installadon scrvices, tlrcreby causing substantial disnrption to the ptoject. Thank )'nu for your help
in this mr.tter.

\t.ry truly yours,

&V,i-opn J/
Angelo A. Paparelli
Cerdfied Specialist in
Imm:grauon and Nationalitl Lau'
State Bar of California
Boatd of Lcgal SpecialDation
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